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SUMMARY

The New York Public Service Commission ("NYPSC") has

petitioned the Commission, under the provisions of the Omnibus

Budget Reconciliation Act of 1993, to extend its regulation over

the rates for intrastate cellular radio service. To succeed in

its request, the NYPSC must demonstrate either (1) that market

conditions with respect to the provision of cellular services

fail to protect subscribers adequately from unjust and

unreasonable rates or rates that are unjustly or unreasonably

discriminatory; or (2) that such market conditions exist and such

service is a replacement for land line telephone exchange service

for a substantial portion of the telephone land line exchange

service within such state. The NYPSC has failed to submit

evidence sufficient to meet the required statutory basis for the

continuation of the NYPSC's regulation of rates for cellular

service. In fact, actual experience demonstrates that the

competitive nature and unique market characteristics of cellular

service provide customers with market-based protection against

unjust or unreasonable rates or rates that are unjustly or

unreasonably discriminatory. The NYPSC's petition should be

denied.
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NYNEX Mobile Communications Company ("NYNEX"), by its

attorney, hereby opposes the Petition to Extend Rate Regulation

(" petition"), dated August 5, 1994, filed by the New York State

Public Service Commission ("NYPSC ") .1

I. INTRODUCTION AND SUMMARY OF POSITION

The Omnibus Budget Reconciliation Act of 1993 ("Budget Act")

amends the Communications Act of 1934 to preempt state and local

rate and entry regulation of all commercial mobile radio

services, effective August 10, 1994. 2 The Budget Act, however,

permits any state that regulated rates for commercial mobile

radio services ("CMRS") as of June 1, 1993 to petition the

Commission to extend that authority based on a showing that

NYNEX, through it operating cellular subsidiary or
partnerships in which it holds a managing interest, operates
cellular systems in a number of cellular markets throughout the
State of New York.

2 Budget Act, §6002(c) (2) (A); 47 U.S.C. §332(c) (3) (A-B).



(1) "market conditions with respect to such services fail to

protect subscribers adequately from unjust and unreasonable rates

or rates that are unjustly or unreasonably discriminatory;" or

(2) "such market conditions exist and such service is a

replacement for land line telephone exchange service for a

substantial portion of the telephone land line exchange service

within such state.,,3 States seeking to file such petitions were

required to do so by August 10, 1994. 4

Of the 18 states which regulated or partially regulated the

rates for cellular service as of January 1, 1994, 8 petitions

were filed by states seeking to retain their authority over

intrastate mobile service rates. 5 This opposition addresses only

the petition filed by the NYPSC. As to that petition, the NYPSC

has failed to submit evidence sufficient to meet the required

statutory basis for the continuation of the NYPSC's regulation of

rates for commercial mobile radio service. In fact, actual

experience demonstrates that the competitive nature and unique

market characteristics of cellular service provide customers with

market-based protection against unjust or unreasonable rates or

3

4

5

47 U.S.C. §332(c)(3)(A)-(B).

47 U.S.C. §332(c) (3) (B).

Public Notice, DA 94-876, released August 12, 1994.
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rates that are unjustly or unreasonably discriminatory.

Accordingly, the petition should be promptly denied.

II. THE NYPSC HAS FAILED TO MEET ITS STATUTORY BURDEN

In its Second Report and Order ln Docket No. 93-252 6
, the

Commission correctly concluded that "Congress, by adopting

Section 332(c) (3) (A) of the Act, intended generally to preempt

state and local rate and entry regulation of all commercial

mobile radio service to ensure that similar services are accorded

similar regulatory treatment and to avoid undue regulatory

burdens, consistent with the public interest. ,,7 In light of this

Congressional intent, the Commission made it clear that any state

seeking to extend its rate regulation "must submit evidence to

justify their showing" and would have the burden of proof of

establishing that the showing has met the statutory basis for the

continuation of state regulation. 8 Finally, in addition to the

evidence submitted with its petition, the state must identify and

provide a detailed description of the existing or proposed rules

that it would establish if the Commission were to grant its

peti tion. 9

6

7

8

9

___ FCC Rcd (1994); 74 Rad. Reg. (P&F) 835 (1994).

Second Report and Order at ~250.

Second Report and Order at ~251.

Second Report and Order at ~252.

- 3 -



10

The NYPSC's petition relies principally on the contention

that the New York Public Service Law imposes upon the NYPSC a

non-discretionary statutory duty to regulate the rates of

cellular telephone companies and resellers of cellular telephone

service. According to the NYPSC, this statutory obligation

establishes, as a matter of law, that market conditions with

respect to CMRS "fail to protect subscribers adequately from

unjust and unreasonable rates or rates that are unjustly

discriminatory. 11
10 This contention is without merit.

The NYPSC's contention assumes that, in enacting the Budget

Act, Congress intended to permit states to continue their

regulation of the rates for CMRS simply upon a showing that they

were required to do so under state law. If that had been

Congress' intent, Section 332(c) (3) (A) would have provided that

any state that regulated rates for CMRS as of June 1, 1993, would

be permitted to continue its regulation of the rates for CMRS

upon the filing of a petition certifying that state law required

the state to continue such rate regulation. Congress, of course,

did not intend such a result.

In enacting the Budget Act, Congress was aware that CMRS

providers had been subject to inconsistent federal and state

Petition, p. 2. The NYPSC does not allege that
cellular service is a replacement for land line telephone exchange
service.
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11

12

regulation. Congress found that the public interest required

that similar services be accorded similar regulatory treatment.

To accomplish this purpose, Congress adopted Section 332(c) (3) (A)

with the intent to preempt states from continuing their rate

regulation of CMRS unless they could demonstrate, by factual

evidence, that market conditions are such that consumers are not

protected from unreasonable rates.

The NYPSC's attempt to meet its evidentiary burden under the

Budget Act and the Commission's Rules falls far short of what

would be required to sustain its burden of proof. 11 The NYPSC

asserts that continued rate regulation is required because the

market is inadequate to control each cellular provider's

actions. 12 According to the NYPSC, the cellular market does not

In addition, the petition does not include a detailed
description of the existing or proposed rules that the NYPSC would
establish if the petition were granted.

The NYPSC's assertion is in sharp contrast to
conclusions it reached on the competitiveness of the cellular
industry just five years ago. In its Opinion and Order Concerning
Regulatory Response To Competition, Opinion No. 89-12 issued and
effective May 16, 1989, in Case 29469, the Commission stated that:
"[w]e conclude that the service is furnished competitively, for
the market structure is one that has been designed by the FCC to
be competitive. Additionally, the existence of resellers-
compounded by the existence of significant excess capacity-
operates to check monopoly abuses of the facilities-based carriers
and reduce the potential for a duopoly. Our experience which
shows that these carriers do not need to be regulated . . . also
supports our conclusion that this market is competitive" (Opinion,

(footnote continued on next page)
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exhibit the trait of "effective competition" which, it asserts,

"requires strong mutual pressure on firms to perform well (by

minimizing costs, by providing good service quality and by

innovating rapidly) in order to survive. ,,13 The NYPSC's

characterization of the cellular market is wrong and is contrary

to actual industry experience.

The rigorous competition that exists between the two

cellular providers that are licensed (and who provide service) in

each of the cellular markets located in the State of New York is

evidenced by the efforts of those companies to minimize their

costs, provide excellent service, and offer their customers with

the services they demand.

In NYNEX's situation, competitive pressure to expand its

coverage area and to improve call quality has required it to

invest hundreds of millions of dollars in a network

infrastructure that includes almost 600 cell sites. In addition,

NYNEX has been at the forefront of technical and marketing

(footnote continued)

p. 9). So strongly did the NYPSC feel about the competitiveness
of the market that it announced that it would "seek legislation
that suspends the application of most aspects of the Public
Service Law, including certification and rate regulation, to the
provision of cellular service" (Opinion, pp. 9-10). A copy of the
NYPSC's decision is attached hereto.

13 Petition, p. 3.
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innovations to ensure that its systems are providing customers

with the types and quality of services that they demand. As

customers in our urban markets evidenced an increasing demand for

portable phones over car phones, NYNEX re-directed its network

infrastructure efforts to accommodate that demand. NYNEX

deployed some of the country's first microcellular technology

inside buildings, train stations and tunnels to provide customers

with an expanded opportunity to place cellular calls. Our

participation in the development of new wireless data offerings

has been stimulated by customer demand and competitive market

pressure. 14 These same market pressures are stimulating the

development of an advanced intelligent network cellular platform

that will provide customers with new and sophisticated service

offerings at lower costs.

The NYPSC states that it received 146 complaints (only 66 of

which were rate related) during the twelve month period ending

May 31, 1994. These complaints, asserts the NYPSC, may indicate

that market forces may not be adequate to protect consumers from

unreasonable or discriminatory rates. 15 This assertion is

absurd.

For example, NYNEX developed and introduced a cellular
data service which permits customers in the package delivery
business to track and transmit their package delivery performance
on a real-time basis using our cellular network.

15 Petition, pp. 9-10.
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In New York, we estimate that cellular licensees and

resellers provide service to approximately one million customers.

The small number of customer complaints filed against cellular

providers demonstrates the responsiveness of cellular carriers to

the needs of their customers. NYNEX's own experience reflects

its commitment to customer satisfaction. In 1993, 1 of every

6,600 NYNEX customers -- only .015% of NYNEX's customers -

complained to the NYPSC. This complaint rate demonstrate that

NYNEX's customers are highly satisfied with respect to the

quality of the service they are receiving as well as the rates

that they are paying for the service.

Our customer growth rates confirm that customers are highly

satisfied with the prices and service offered by NYNEX. In 1989,

NYNEX, in all of its cellular markets, served 213,000 customers.

By 1992, that number had increased to 391,000. In 1993, as a

result of a substantial investment in our network infrastructure

and increased marketing and sales initiatives, NYNEX added

183,000 new customers -- a 47 percent increase from the previous

year. NYNEX has continued to add customers at almost double the

1993 rate during 1994, adding 160,000 customers in the first six

months of the year. NYNEX could not have achieved this

significant growth if the rates for its service were unreasonable

or if its service quality were inadequate.

- 8 -



The market characteristics of the cellular and wireless

industry will ensure that customers are protected against

unreasonable rates or inadequate service. The cost to a cellular

provider of acquiring a customer is substantial. In addition to

the cost of expanding its network to accommodate expected demand,

cellular providers typically spend $300-600 to attract each new

customer to their service. 16 If a cellular provider fails to

satisfy the ongoing needs of those customers through high quality

servlce and reasonable rates, the customers will leave and obtain

their service elsewhere. Cellular customers are highly

sophisticated and knowledgeable and will move from carrier to

carrier if they perceive that they will receive lower rates or

improved service by doing so. The introduction of personal

communications service and enhanced specialized mobile radio

service will provide additional choices and market protection for

consumers. 17

16 This expenditure includes the expense associated with
sales agent commissions, promotional offerings and product
subsidies.

has not
do,
for the

17 The NYPSC suggests that cellular service is becoming
more of a necessity and consumers may not easily decide to forego
cellular service if they are dissatisfied with rate or
discriminatory practices (Petition, p. 12). While cellular
service increases business productivity and enhances an
individual's sense of safety it is not a necessity and it
been regulated like one. As a result, customers can, and
terminate their service when they perceive that the rates
service exceed the expected value of the service.

- 9 -



The NYPSC asserts further that continued rate regulation is

required because "the rates for cellular service remain

considerably higher than comparable land line telephone

services.,,18 The fact that rates for cellular and land line

local service are different is hardly surprising in light of the

different service and cost structures that exist between cellular

carriers and local exchange companies, the greater market risks

in providing cellular service and the different regulatory

objectives underlying the regulation of these services. 19

The fact of the matter is that market forces in New York

have led to substantial reductions in the real price for cellular

service. The NYPSC concedes as much. 2o A customer, for example,

18 Petition, p. 8.

19

20

The NYPSC also notes that in 1993 the returns on common
equity for cellular companies providing service in New York range
from a high of 79% to a low of 0% which suggests "that there is
the potential for rates to become unjust or unreasonable, absent
continued regulatory oversight" (Petition, pp. 8-9). The
Commission recognizes, however, that these returns are not
indicative of the competitiveness of the market (Petition, p. 9).
In addition, the trend indicated by the NYPSC's own data indicates
that rates of return of cellular carriers have declined over time.
As additional CMRS providers enter the market, these returns can
be expected to decline even further. Moreover, these returns do
not indicate that the rates for cellular service are unreasonably
high. In light of the NYPSC's decision to regulate cellular
providers on a streamlined basis, the NYPSC has never undertaken
to prescribe rates of return for cellular carriers. In any event,
these NYPSC's speculative concerns provide no basis for continued
rate regulation.

Petition, p. 4 ("cellular rate levels do appear to be
declining") .

- 10 -



of NYNEX's New York cellular system using 30 minutes of airtime

per month would have paid $44.30 for the service (including the

monthly access charge) in 1984. A customer would pay $39.99 for

the same service today. This represents a 38.75% decrease in

rates when adjusted for inflation.

In addition to these reductions in local airtime rates, the

real cost of cellular service has been reduced in other ways as

carriers have sought to improve the value of cellular service to

their customers. For instance, in 1987, NYNEX eliminated its

monthly $3.00 charge for each of its call forwarding, call

waiting and three party calling features. Since that time, these

21

22

features have been included as part of the customer's basic

service. 21 In addition, NYNEX has eliminated charging for

incomplete calls, extended the off-peak discount period and

substantially increased discounts for volume purchases and annual

commitments.

There have also been substantial reductions in the rates

charged for roamer service. NYNEX recently eliminated the $3.00

daily surcharge rate, at the retail levels across most of its

markets, and reduced roamer airtime rates. 22 NYNEX also recently

Follow-Me-Roaming™ serV1ce 1S also included as part of
a customer's basic service.

NYNEX's introduction of Mobile Reach Service makes it
much easier for NYNEX customers to be reached when they travel
throughout the Northeast.

- 11 -
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introduced lower and simplified retail pricing under which its

customers pay a flat per-minute charge (plus applicable landline

charges) for cellular calls placed while roaming throughout North

America. 23

The NYPSC's petition also ignores the efforts undertaken by

NYNEX to develop innovative retail rate plans to meet the

changing needs of its customers. In 1984, NYNEX offered three

rate plans to its New York customers. Today, customers can

choose from among seventeen rate plans that are tailored to allow

customers to budget the cost of cellular service based on their

individual needs. The Simplicity Plan, for example, was

introduced to provide customers with the maximum discount

available as their usage varied over time. In response to

customer requests for a pricing plan that included allowances for

minutes in the monthly access charge, NYNEX recently introduced

Minute Value Plans that offer customers a choice of attractively

packaged usage plans (i.e., 30 minutes, 60 minutes, and 180

minutes of usage included in the monthly access charge). NYNEX

Under its plan, NYNEX's customers roaming anywhere
within New York or New England outside of their home rate
territory pay $.59 per minute for cellular calls, $.79 per minute
for calls while roaming outside the NYNEX system from Southern New
Jersey to Washington, D.C., and $.99 per minute while roaming
anywhere else in the United States, Canada, Mexico and the Virgin
Islands, regardless of the roaming surcharges and airtime rates
which NYNEX pays the underlying cellular carrier or carriers.

- 12 -



also introduced a Safety Advantage Plan in response to customers'

needs for a low cost cellular service primarily designed to meet

safety and security needs. The GO Plan provides for a sharply

discounted rate applicable to service limited to a restricted

geographic are. The GO Plan allows customers who do not travel

over large areas to enjoy substantial savings while obtaining the

benefits of cellular service. 24

The NYPSC contends that continued rate regulation is

necessary to permit the New York Commission to ensure that

roamers will have the ability to access emergency services while

roaming in another carrier's service territory.25 The NYPSC is

wrong.

NYNEX believes, as does the NYPSC, that roamers should have

access to emergency services while traveling in our cellular

systems. Accordingly, NYNEX has entered into hundreds of

agreements with other cellular carriers -- both wireline and non-

wireline -- which ensures that roamers have access to their

emergency services. In any event, a continuation of the NYPSC's

24 The robust competition between cellular providers to
attract and retain customers has also stimulated extensive
promotional efforts by cellular providers. Promotions undertaken
by NYNEX have included a waiver of activation charges, the
provision of free minutes, and sharply discounted or free
cellular phones.

25 Petition, p. 11.
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rate authority 1S not necessary to ensure that other cellular

carriers enter into similar agreements. If interconnection

disputes do occur between cellular carriers which impact upon a

customer's ability to roam, the NYPSC can address such issues, on

a case-by-case basis, under its continuing authority to regulate

the terms and conditions under which cellular service is

provided.

III. CONTINUED STATE REGULATION OF CELLULAR RATES WOULD
IMPEDE THE DEVELOPMENT OF A COMPETITIVE MARKET

The NYPSC contends that "continued rate regulation of

cellular carriers will not place unwarranted regulatory burdens

on cellular carriers nor will it act as an impediment to wireless

infrastructure investment. ,,26 This contention is contrary to

Congress' and the Commission'S own findings.

The NYPSC claims that rate regulation is not an impediment

to effective competition. We disagree. Data submitted in Docket

93-252 demonstrates that prices are 10%-15% higher in markets

where rates are regulated. This data confirms that competition,

rather than rate regulation, better results in reduced rates for

consumers.

It is also clear that continued rate regulation would

inhibit the development of a fully competitive market for

26 Peti tion, p. 11.
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wireless services. Today, customers may obtain wireless

broadband, digital voice, data and video, cellular, paging,

dispatch, SMR, and mobile data from a wide range of providers.

Customers will soon be able to receive such personal

communications services as wireless PBX services, microcellular

service, campus services, customized data transmission offerings,

and other specialized services that meet their needs. The rate

regulation of these services would impede the competitive

development of these services.

If the NYPSC were allowed to extend its rate regulation of

cellular service, competitors would continue to receive notice

through regulatory filings of price changes, new services, or

other offerings before such offerings were even made available to

the public. The disclosure of rate information inhibits

competition. 27 Customers do not read tariffs, competitors do.

Carriers are less likely to be innovative and are more likely to

"watch and follow" when they are able to monitor their

competitor's strategies through tariff filings. Tariffs become a

mechanism for competitors to track and match innovative offerings

and reduce the incentive of cellular providers to anticipate and

This would be particularly true if, as may be the case,
the NYPSC does not undertake to regulate the rates of other
commercial mobile service providers, such as Nextel, who provide
customers with functionally equivalent services.

- 15 -



determine what it takes to satisfy customers and to develop their

own innovative offerings.

The continuation of rate regulation also serves, as the

NYPSC has recognized in the past, to increase the cost of

providing serVlce. In a competitive marketplace, carriers should

be permitted to use their resources to develop their

infrastructure and to attract and serve customers rather than to

comply with unnecessary regulation.

IV. CONCLUSION

The Budget Act contemplates that states will be preempted

from the rate regulation of CMRS except in those instances where

a state can demonstrate that market forces are inadequate to

protect the interests of consumers. States seeking such

authority must provide hard evidence, not theory or speculation,

to support their petition. The NYPSC has failed to demonstrate

that the continued rate regulation of cellular service in New

York is necessary to protect consumers from unjust or

unreasonable rates or rates that are unjustly or unreasonably

discriminatory.

- 16 -



WHEREFORE, for the reasons set forth herein, the Petition to

Extend Rate Regulation filed by the New York Public Service

Commission should be denied.

Respectfully submitted,

NYNEX Mobile Communications
Company

By: ~~~
Edward R. Wholl

120 Bloomingdale Road
White Plains, N.Y 10605
(914) 644-5525
Its Attorney

Dated: September 19, 1994
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